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REPORT 


[To accompany H. R. 4246] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 4246) for the relief of Mrs. Maud M. Wright and Mrs. Maxine 
Roberts, formerly Mrs. Maxine Mills, having considered the same, 
reports favorably thereon, without amendment, and recommends 
that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to provide for payment 
of the sum of $5,000 each to Mrs. Maud M. Wright and Mrs. Maxine 
Roberts (formerly Mrs. Maxine Mills), both of Robinson, Hl., *in 
full settlement of all claims against the United States arising out of the 
death of their respective husbands which occurred as a result of a fire 
at the Evans Hall housing project, Evansville, Ind., which project was 
under the supervision and management of the National Housing 
Agency. 

STATEMENT 


In the Eightieth Congress companion bills (S. 1585 and H. R. 1226 
substantially similar to the present bill, were introduced for the relief 
of these claimants. H. R. 1226 was passed by the House of Repre- 
sentatives on July 15, 1947. Subsequently, the Senate, by Senate 
Resolution 227 (agreed to May 10, 1948), referred 5S. 1585 and H. R. 
1226 to the Court of Claims for action in accordance with section 151 
of the Judicial Code. (Sees. 1492 and 2509 of Title 28, United States 
Code, now supersede said section 151 of the Judicial Code 
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Acting pursuant to Senate Resolution 227, Eightieth Congress, 
second session, the Court of Claims considered these bills, made 
special findings of fact, formulated conclusions of law, and rendered 
an opinion, as follows: 


IN THE UNITED STATES COURT OF CLAIMS 


MAUD M. WRIGHT AND MAXINE ROBERTS, FORMERLY MAXINE 
MILLS THE UNITED STATES 
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Senate Resolution 227, the plair petition in this court in which, as a 
basis for recovery, negligence on the part of the defendant was alleged as follows: 
That the said Orlin C. Wright and Charles W. Mills lost their lives as the 

lirect and proximate results of the negligence of the defendant in failing to 
erect and construct proper and adequate fire escapes to the second floor of 

he dormitory in which the husbands of the plaintiffs herein lost their lives 

by the burning of the same, and the said defendant, after said fire did con 
struct and erect proper and adequate fire escapes to the second floors of the 
dormitories which were not burned: that said defendant was further negligent 

n failing to provide a proper and adequate number of fire extinguishers and 


have such proper and adequate number of fire extinguishers properly placed 


in the dormitory which burned; that the said defendant was also negligent in 
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knowingly permitting the use of an electric hot-plate by 
a tenant of the dormitory which burned, the use of 

being prohibited bv the Rules and Regulations of the 
project, which Rules and | 

enforce, although the use of the said hot-plate was 
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the fire risk or in any way conflict with the rules and ordinances of the local 
fire department. 
* * * * * » * 

17. Use of Electricity.—Tenants shall not waste electricity. Electricity 
may be used by dormitory tenants for the operation of radios. Electricity 
may be used by trailer occupants for the operation of radios, percolators, 
toasters, and clocks, but written permission to use electricity for all other 
appliances (such as hand vacuum cleaners) not provided by the project 
must be obtained from the Manager. No appliance rated at more than 500 
watts shall be used. 

18. Other.—The Management reserves the right to make such other rules 
and regulations from time to time as it may deem needful and appropriate 
for the safety, care, and cleanliness of the premises and for securing the 
comfort and convenience of all tenants. 

Use permits of the character referred to above were signed by Orlin C. Wright 
and Charles W. Mills whose deaths occurred as a result of the fire in question, and 
by Leonard Vaughan, referred to in finding 8. 

5. House rules were prepared by the management of the housing project and 
copies of these rules were posted on the bulletin board located in dormitory No. 9 
as well as in a clearly visible place on the walls in each of the rooms in the dormi- 
tory. These rules were in substance a recapitulation of the terms and conditions 
of the revocable use permit described in finding 4, and included the following: 

9. Liability—The Management will not be responsible for lost or stolen 
personal property or for personal injury sustained on the project. 

10. Fire hazards.—Tenants shall permit nothing to be done on the project 
premises or bring or take anything thereon which will in any wavy increase 
the fire risk or in any way conflict with the rules and ordinances of the local 
fire department. 


ip 


* 


13. Use of electricity.—Tenants shall not waste electricity. Electricity 
may be used by dormitory tenants for the operation of radios. 
Leonard Vaughan did not read or pay any attention to the use permit referred 
in finding 4, or to the house rules referred to above. 
The defendant, through the National Housing Ageney and its servants, was 
1 full control of the project including the individual rooms of the dormitories. 

6. At the time of the fire in question on January 21, 1944, the housing project 
was operated under the supervision of a manager who had held that position 
since August 1943. Shortly after he became manager he prepared the house 
rules referred to in the preceding finding and caused them to be posted on the 
bulletin boards and in the various rooms of the buildings, including dormitory 
No. 9. In connection with his work as manager, he held regular staff meetings 


+ 
LO 


with the personnel which came under his supervision, including the maids of the 
several dormitories. At one of these meetings which was held about a week or 
ten days prior to the fire in question, the manager discussed, among other things, 


the fire hazards in these buildings, the location of the fire extinguishers, the 


tem of reporting fires and what precautions were to be taken in case of fire. 


7. The rooms occupied by the tenants in dormitory No. 9 were swept and dusted 
daily and mopped on occasions as needed by the dormitory maid. While cleaning 
the dormitory rooms, the maids were instructed not to disturb the personal pos- 
sessions of the tenants any more than was absolutely necessary and not to go into 
their personal baggage or dresser drawers. ‘They were, however, instructed to 





report any violations of the house rules, ineluding the use of hot plates by the 
tenants. 

8. Orlin C. Wright and Charles W. Mills, the individuals who lost their lives in 
the fire in question, and Leonard Vaughan were tenants of the Evans Hall housing 
project occupying rooms in dormitory No. 9. Vaughan occupied a room in the 
southwest corner of the first floor and Wright and Mills occupied a room in the 
southeast corner on the same floor. 


9. On one oceasion prior to January 21, 1944, the senior maid at the Evans 


Hall housing project reported to the manager that she thought she knew where 
there was at least one dormitory in which a tenant might be making coffee. The 
manager instructed her that it was part of her responsibility to follow up such 
matters, that the regulations of the project were posted, and if she had specifie 


and positive information of violations it was her responsibility to follow up with 
notice to the tenant of the violation. No other information or suggestion that 
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the rules of the project were being violated by the use of hot plates was received 
by the manager prior to the fire on January 21, 1944. 

However, approximately three weeks before the fire, the senior maid found a 
electric hot plate on the dressing table in the room occupied by Leonard Vaughan 
in dormitory No. 9. She told Vaughan that it was against the regulations to have 
a hot plate in his room and instructed the maid who regularly cleaned the rooms 
on that floor in the dormitory to be on the lookout for a hot plate. Whatever 
report, if any, the senior maid made of this incident did not come to the attention 
of the manager. The maid who cleaned Vaughan’s room daily did not see a ho 
plate in his room until the morning of January 21, 1944, when she was cleaning 
his room a short time before the fire occurred However, she did not have an 
opportunity before the fire occurred to report this 

After the senior maid had warned Vaughan as to the use of the hot plate as 
set out above, she, on another occasion, suspected him of using it ! 
being questioned in regard to its use, Vaughan denied that he had been using a hot 
plate. A reasonable conclusion from the evidence is that Vaughan—at | 
the oecasion when the hot plate was first discovered in his room by the senior 
maid until the fire—had had the hot plate in the room but had usually kept i 
concealed from view. 

10. About noon on January 21, 1944, Vaughan plugged a hot plate into the 
electrical outlet in his room in dormitory No. 9 for the purpose of warming sor 
coffee. In addition he placed a quart glass jar containing cold packed meat and 
grease near the burner. The jar had a cap thereon. At or shortly thereafter, he 
left the room, closed the door, and went to the bathroom which was located near 
the center of the building. Shortly after he left his room the jar of meat exploded, 
the grease therein ignited and started a fire in the room. <A few minutes later 
Vaughan came out into the hall from the bathroom and saw fire coming out under 
the door to his room. He rushed to the room, disconnected the hot plate and 
put it under the bed, and attempted to get water to put on the fire. Vaughan was 
in the building fighting the fire for a period of from fifteen to twenty minutes before 
he was forced to leave because of the heat and smoke. Vaughan was assisted in 
his efforts to combat the fire in Vaughan’s room by the janitor, Ben Wood. Wood 
attempted to use a waste basket to put out the fire instead of the fire extinguisher 
which was very close by and in operating condition. Wood then became confused, 
gathered his own clothing from his room in dormitory No. 9 and fled from the 
premises. Wood was so frightened that he failed to return to the project until 
the following afternoon. There is a conflict in the testimony as to whether Wood 
was just entering the building, or whether he was inside the buildin 
he first received notice of the fire, but it is a reasonable conclusion that 
the existence of the fire about the same time that Vaughan discovered it. When 
Vaughan was unsuccessful in stopping the fire, he left the room and went o 
building. At or about the same time, the local fire department was called. Wh 
the fire department arrived, the fire had made considerable headway, due in part 
to the fact that a wind was blowing from the direction of Vaughan’s room to the 
opposite end of the building, and in part, to the fact that there was an unexplained 
delay in calling the local fire department. The fire was extinguished before all of 
the building was consumed. The bodies of Orlin C. Wright and Charles W. Mills 
were found in the room or in the corridor near the room which they occupied 
on the first floor on the opposite end of the dormitory from where the fire started. 

11. Four fire extinguishers, each of water type with a capacity of about two and 
one-half gallons, were located in dormitory No. 9: one at each of the exists on each 
floor at the ends of the building. These fire extinguishers had been placed in ll 
brackets, waist high, and were checked daily by project watchmen for water 
content. One of the fire extinguishers was located in the hall within four or five 
feet of the room occupied by Vaughan and it was found in its wall bracket and in 
operating condition after the fire had been extinguished. Neither Vaughan nor 
Wood, the janitor, undertook to make any use of this fire extinguisher. 

12. The adequacy or inadequacy of the fire extinguishers or fire escapes, or the 
character of the electric fuses used, had no causal connection with the deaths of 
Mills and Wright. 

13. At the time of his death, Orlin C. Wright was fifty-seven years of age and 
was making an annual wage of between $2,500 and, $2,600; and, at the same time, 
Charles W. Mills was twenty-six years of age and was making an annual wage of 
between $3,100 and $3,200. Before and at the time of their deaths they were 
supporting their respective families. 

14, Orlin C. Wright and Charles W. Mills lost their lives in the fire described 
above through no fault or negligence of their own. 


t 
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CONCLUSION OF LAW 


Upon the foregoing findings of fact the court concludes that as a matter of law 
plaintiffs would have had a just and legal claim against the United States if at the 
time the events occurred on January 21, 1944, the United States had been suable 


in an action for negligence sounding in tort. Consent for the Government to be 
sued in such cases was given in Title [IV of the Act of August 2, 1946, Federal Tort 
Claims Act, 60 Stat. 842, 848, 28 U.S. C. 1346 (b). The court further concludes 


that even if the above statute had been in effect on January 21, 1944, the plaintiffs’ 
claim would have been barred by the Indiana statute of limitations at the expira- 
tion of two vears from that day. (ny payment, therefore, made by the authority 
of Congress upon plaintiffs’ claim would be in the nature Of a gratuity. 


OPINION 


Howe .., Judge, delivered the opinion of the court: 

This matter is referred to us by Senate Resolution Sa, SOth Congress, 2d Ses- 
sion, agreed to May 10, 1948, which reads: 

vesolved, That the bills H. R. 1226, and 8. 1585, for the relief of Mrs. Maud 
M. Wright and Mrs. Maxine Mills, with the accompanying papers, are hereby 
referred to the Court of Claims in pursuance of section 151 of the Judicial 
Code, Twenty-eighth United States Code, section 257, for such action as the 
court may take in accordance therewith. 

H. R. 1226 and 8. 1585, 80th Congress, Ist Session, which are identical have 
previously been quoted, in part, in a finding of fact. 

Sections 2509 and 1492 of 28 U.S. C. supersede Section 151 of the Judicial Code. 
Sections 1492 and 2509 provide as follows: 

SEC. 1492: 

The Court of Claims shall have jurisdiction to report to either House of 
Congress on any bill referred to the court by such House, except a bill for a 
pension, and to render judgment if the claim against the United States 
represented by the referred bill is one over which the court has jurisdiction 
under other Acts of Congress. 

Sec. 2509: 

Whenever any bill, except for a pension, is referred to the Court of Claims 
by either House of Congress, such court shall proceed with the same in ac- 
cordance with its rules and report to such House, the facts in the case, in- 
cluding facts relating to delay or laches, facts bearing upon the question 
whether the bar of any statute of limitation should be removed, or facts 
claimed to excuse the claimant for not having resorted to any established 
legal remedy. 

The court shall also report conclusions sufficient to inform Congress 
whether the demand is a legal or equitable claim or a gratuity, and the 
amount, if any, legally or equitably due from the United States to the claim- 
ant 

Plaintiffs’ petition is brought to recover $5,000 each for the deaths of Orlin 
C. Wright and Charles W. Mills. Their deaths allegedly resulted from the 
negligence of the defendant. Plaintiffs, Maud M. Wright and Maxine Roberts, 
formerly Maxine Mills, were the wives respectively of Orlin C. Wright and 
Charles W. Mills at the time of their deaths and are the persons named in Senate 
Resolution 227, 80th Congress, 2d Session, agreed to May 10, 1948, and by which 
reference was made to this court of the bills for the relief of plaintiffs. 

The decedents lost their lives as the result of burns sustained in a fire occurring 
January 21, 1944, in dormitory No. 9, Evans Hall housing project, Evansville, 
Indiana, which was under the supervision and management of the National 
Housing Agency. It was constructed by the War Department at or about the 
beginning of World War II for the purpose of housing civilian war workers. In 
1942 this project along with various others was transferred to the National Housing 
Ageney which was operating it on January 21, 1944, when a fire occurred in 
dormitory No. 9, which was a standard type of dormitory, approximately 100 feet 
in length, two stories in height, with a corridor extending its entire length through 
the center of each floor (Finding 3). On each side of the corridor the space was 
partitioned off into separate rooms. No housekeeping or cooking facilities 
were provided 

Tenants, upon admission to the Evans Hall project, were required to sign a 
form known as tevoeable Use Permit to War Worker’ (Finding 4), which form 
was signed by the decedents and Leonard Vaughan, in whose room the fatal 
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fire originated Among other things, the terms and conditions of this use permit 
required that the occupants report anv loss or damage of furnishings and fixtures; 
that only defendant could make repairs; and that occupants were prohibited from 
bringing anything on the premises which would increase the fire risk or conflict 
with the rules and ordinances of the local fire department Dormitory oecupants 
were allowed to use electricity for the operation of radios and such other appliances 
as were authorized by written permission from the Manager, and defendant re- 
served the right to make such rules and regulations deemed necessary for the care 
and safety of occupants. The rules and regulations which were made by tl 
management incorporated substantially the same terms and conditions as were 
in the use permit, and these rules and regulations were posted on the builletir 
boards in various places in the dormitory. 

On January 21, 1944, the housing project was operated under the supervi 
of a manager who had held the position since August 19438, and who, after he 
became manager, prepared the house rules mentioned above, posted them in tl 
various places, and held regular staff meeting with the dormitory personnel, at 


oo 1 
which meetings the rules and regulations were discussed \t one such meeting, 
which was held a week or 10 days prior to the fire, the fire hazards in the buildings, 
the location of the fire extinguishers, the system of reporting fires, and the 


precautions which were to be taken in the case of fire, were dis« 


i seu 





The defendant provided daily maid service to all the rooms in the dormitories, 
which service consisted of sweeping and dusting and an occasional mopping of 
the floors by the dormitory maids. The maids were instructed to report any 
violation of the rules and regulations, including he use of hot plates They were 
also instructed that while they were engaged in their d 


ities they were not to dis- 
turb the personal possessions of the tenants any more than was absolutely 
necessary, and not to go into their personal baggage or dresser drawers 

Orlin C. Wright and Charles W. Mills, who lost their lives in the fire involved, 
occupied a southeast corner room on the first floor and Leonard Vaughan occupied 
a southwest one on the same floor. 

Shortly before noon on January 21, 1944, Vaughan, according to the testimony, 
plugged in his hot plate to warm some coffee, and placed nearby a sealed quart 


jar of cold meat. He then left the room and went to the bathroom, which was 
near the center of the building. Shortly after he left, the jar of cold meat exploded, 
the grease ignited and set the room on fire. A few minutes later, Vaughan came 


out into the hall from the bathroom and observed the fire coming out under the 
door of his room. He rushed into his room, disconnected the hot plate, put it 
under his bed and attempted to get water from the bathroom to put on the fire. 
According to the testimony, Vaughan was in the building combating the fire for a 
period of from 15 to 20 minutes before he was forced to leave due to the heat and 
smoke, at which time he left the room and went out of the building At or about 
the same time, the local fire department was called. Vaughan was assisted in | 
efforts to extinguish the fire by the janitor, Ben Wood,! who was just enterir 
was already inside the building when he learned of the fire. The janitor, although 
he had been emploved for some time, and had attended the various meetings held 
under the direction of the project manager at which the combating of fire hazards 
as well as the location of the fire extinguishers were discussed, used a wastebasket 
in attempting to extinguish the fire instead of the fire extinguisher which was 
located within four or five feet of the room oecupied by Vaughan, which extin- 
guisher was found in its wall bracket in an operating condition after the fire had 












been extinguished. ‘lhe evidence further discloses that Wood became confused, 
gathered his clothing from his own room from the same dormitory, fled from the 
premises, and did not return until the following afternoon 

When the fire department arrived, the fire had made considerable headway 
due, in part, to the fact that a wind was blowing from the direction of Vaughan’s 
room to the opposite end of the building. While the fire was extinguished before 
all of the building was burned, the bodies of Orlin C. Wright and Charles W. 
Mills were found in the room or in the corridor near the room which they occupied 
on the first floor on the opposite end of the dormitory from where the fire started. 

In view of the facts in this case, the character of the relationship between the 
decedents and the defendant would more nearly resemble a lodging house keeper 
and lodger rather than as landlord and tenant 

As a lodger in dormitory No. 9, Evans Hall project, Evansville, Indiana, the 
decedents merely had the use of the rooms without the exclusive possession and 





Because of the obvious importance of the testimony of Ben Wood, the yr, and the t 
not called to testify at the hearing held before the Commissioner, this cast Ss re-referred 
sioner for the purpose of taking such testimony. However, it was discovered that Wood had die 


meantime, and that his te mony was therefore unavailable 
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responsibility for the care and condition thereof which is necessary to a landlord 
and tenant relationship. Although the technical relationship of innkeeper and 
guest may not have existed between defendant and the decedents inasmuch as 
defendant was not operating an inn or a hotel in the sense that it did not maintain 
this lodginghouse as a public place where all transient persons might be received 
and entertained as guests, it, nevertheless, furnished rooms forthe habitation and 
enjoyment thereof by plaintiffs, while it, the defendant, maintained the respon- 
sibility for the care thereof, and the exclusive possession and control over the 
rooms. He rcules Powde r Co. v. Crau ford, 163 I. (2 YOS; Robe rls v. Case U, 
36 C. A. (2d) 767, 93 P. (2d) 654. 

Although a lodginghouse keeper is not an insurer of the safety of his guests, he 
ias a duty to do those things which are reasonably necessary for the safety and 
protection of his guests. Strahl v. Miller, 97 Neb. 820, 151 N. W. 952, affirmed 
239 U.S. 426; Anolt Corporation v. Furman, 163 F. (2d) 199; Bell v. Daugherty, 
199 Ia. 413, 200 N. W. 708; Pierce v. Burlington Transportation Company, 139 
Neb. 423, 297 N. W. 656 and Carpenter v. Syrett, 99 Utah 208, 104 P. (2d) 617. 

In the case at bar, the manager, maids, and janitor were employees of the 
United States and the servants thereof, and as such, negligence imputable to 


} 


them is also imputable to the United States. Meagher v. United States, 86 C 
Cls. 450, 

ividence has been introduced in connection with the degree of care which the 
servants took to enforee the house regulations. There were provisions in the 


form known as ‘‘Revoecable Use Permit to War Worker” as well as the house 
rules posted in various places, including dormitory No. 9, which dealt with fire 
hazards and the use of electricity The maids were instructed that, among 
other things, the use of hot plates was a violation of these rules and that any 
such violation should be reported. Approximately three weeks before the fire, 
the senior maid found an electric hot plate on the dressing table in the room 
occupied by Vaughan in dormitory No. 9. She told Vaughan that it was against 
the regulations to have a hot plate in his room and instructed the maid who 
regularly cleaned the rooms on that floor to be on the lookout for a hot plate. 
Whatever report, if any, the senior maid made of this incident did not come to 


the attention of the manager. The maid who cleaned Vaughan’s room daily 
did not see a hot plate in his room until the morning of January 21, 1944, when 
she was cleaning his room a short time before the fire occurred. However, she 


did not have an opportunity to report it before the fire began. 

On another occasion, previous to this, the maid suspected Vaughan of using a 
hot plate and upon being questioned, Vaughan denied its use 

It would appear therefrom that sufficient incidents had occurred previous to 
the fire to place defendant on notice that Vaughan was violating the house rules. 
It was incumbent upon the defendant to ascertain this and to take the necessary 
steps to relieve this hazard. It is well settled that negligence may consist of 





failure to use care in inspecting the premises upon which servants are employed, 
or in supervising their conduct. The duty of defendant was not performed 
merely by supplying the servants with proper instructions or making suitable 
regulations. The defendant was under a continuous duty of inspection and was 
required to give such attention to the lodginghouse as would normally guard 
against injuries to lodgers Had due care been exercised in this situation, means 


would have been taken to determine with ce rtainty the use of a hot plate in 
Vaughan’s room and the removal of it, or of Vaughan, would have been effectuated. 

Defendant contends that there was no proximate cause established between 
the deaths of the deecedents and its failure to enforce the fire regulations and that 
the proximate cause was the negligent and careless acts of the tenant Vaughan. 
However, the presence of the hot plate was the instrumentality which was the 
initial foree which caused the fire and Vaughan would not have had a hot plate 
rulations and the instructions had been enforced. Vaughan’s acts 
were made possible by the lack of due care on the part of defendant. 

Defendant has cited Wilcox v. Urschel (101 Ind. App. 627, 200 N. E. 465), in 
support of the proposition that where injury is due to two distinet successive 
causes which are unrelated in operation and where one is prior, passive, or a 
remote cause merely furnishing a condition or giving rise to occasion making injury 
ossible, and the other is an active, direct, independent, effective, and intervening 
ause, courts look to the latter as the proximate cause. Although this court 
agrees that an independent, intervening, responsible agent may sever the line of 
causation from the original negligence, the facts here do not warrant the applica- 
tion of this principle. In the Wilcox case, a demurrer was sustained to a complaint 
which alleged a cause of action for personal injuries against a third person to an 
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automobile collision. Said person had permitted a hedge fence to grow to ar 
unlawful height on his lands at the intersection of the highways where the accident 
took place. The court, however, found that the height of the hedge was not the 
proximate cause of the injury for which complaint was made. It is sufficient to 
note that these facts are not analogous to the ones before this court. 

Nor are we able to agree with defendant that decedents assumed the risk of 
burning to death because they signed and agreed to the ‘‘Revoeable Use Permit’ 
which stated that the management would not be responsible for personal injury 


sustained on the project. Decedents did not sign the permit on the assumptior 
that defendant would fail to exercise that degree of care required of it Decedents 
did not know that Vaughan possessed or used a hot plate nor did they deliberately 
expose themselves to danger and assume the risk. The senior maid in failing t 


remove the hot plate or to report its existence to the manager so that he could 
have it removed, and the failure of the manager to more carefully enforce the 
rules and regulations are illustrative of defendant’s negligence, which is imputed 
to it through its servants. : 

This court, in Gulf Transit Co. v. United States, 43 C. Cls. 183, discussed tl 
general principles of exculpatory clauses where the government relied upon a 
clause which read, “The U. S. Government will assume no responsibility for any 
damage or injury to a vessel, her crew, or appurtenances while she is enteri! 
leaving, or while she is in dock.” The court said (page 199 

But this does not mean, and cannot be construed to mean, that the defendants 
need not perform their part of the contract by exercising ordinary diligence 
and skill in disposing of the vessel while it was in their hands. A much 
more reasonable construction will be to say that the Government will assum 
no responsibility for the acts of the owners’ agents or for the acts of third 
persons, * * *; but to hold that this rule authorized the government’s 
agents to do what they pleased * * would, in effect, be to construe 
a contract so that one party should be wholly exempt from liability for 
his own nonperformance or for defective performance. This would clearly 


be against public policy and needs no citation of authorities to support 


it aK aS * 
The duty of a lodginghouse keeper to exercise ordinary care for the safety of 


his guests extends to warning the lodger seasonablyv of a danger of which the lodg- 


inghouse keeper is aware. Howe ver, from t he state of the record befe re us, 1 
is difficult to ascertain whether or not the janitor, Wood, was actually in the build 
ing a sufficient length of time to seasonably warn the decedents. There is some 


+ 


testimony to the effect that he was in the building at about the same time that 
Vaughan discovered the fire, and it further appears that he did have time to go 
to the washroom in the center of the building, attempt to fill a wastebasket wit! 
water, and return to assist in fighting the fire, thence to his room to gather 
belongings, prior to fleeing from the premises. It also appears from the evidence 
that two of the maids who were in the building at the time the fire was discovered 
warned all of the tenants on the second floor in time to make their escape from 
the building. It is in this respect that the testimony of the janitor, Wood, 
would have contributed to the state of the record, but, as we pointed out abov: 
his testimony was not available. 

However, we have found that the defendant was negligent, that defendant 
liable for the negligence of its servants in failing to enforce its safety regulat ik 
and thet such failure was the proximate cause of the deaths. 

Section 2509 of 28 U. S. C. directs the court to inform Congress whether the 
lemand is legal or equitable, or be a gratuity. The law contemplates t] 
upon the record and the present state of the law, equities are indicated either by 











the findings of fact or the law, or both, the court will eall attention to facts 
Congress then can determine whether they are of a nature which should persuade 
it to act upon the 1im in the light of the considered and informed judgment 





( 
this court as to the nature and scope of the equities (Burkhardt et al. v. The [ 
States, 113 C. Cls. 115). 

In this case, it must be conceded that plaintiffs have a cause of actior 
which recovery could be had in a court of law were the defendant an individua 
instead of the United States, and if the plaintiffs had bro 
the time limit of the applicable statute of limitations. It is noted that Indian: 


} 


has statutorily provided that a wrongful death action must be commenced 


the personal representative of the decedent within two vears after the wrong 
death, which time has, of course, long since expired Therefore. whether these 
plaintiffs are to be compensated by the Government for the negligent conduct of 
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It is ordered that the foregoing special findings of fact, conclusion of law and 
opinion of the court be transmitted to the Senate, in accordance with the Act of 
March 3, 1911, 36 Stat. 1087, as amended by the Act of June 25, 1948, 28 U.S 
1492, 2509. 

MappreNn, Judge; Wurraker, Judge; Lirrteron, Judge; and Jones, Chief 
J dae, concur, 

\ true copy. 

[SEAL] Wittarp L. Hart, 

Teste Clerk. 

The committee observes that the Court of Claims has concluded, as 
a matter of law, that claimants herein would have had a just and legal 
claim against the United States if at the time the fatal events occurred 
on January 21, 1944, the United States had been suable in an action 
for negligence sounding in tort. This conclusion was based on a find- 
ing that the United States is imputable with negligence in this matter, 
resulting from the negligence of its servants in failing to enforce certain 
safety regulations, and that such failure was the proximate cause of 
the deaths of claimants’ decedents. 

The Court of Claims has properly pointed out that the applicable 
statute of limitations would bar wrongful death actions by these 
claimants, assuming the party defendant were suable. This technical 
bar was apparent at the time the Senate acted to refer this matter to 
the Court of Claims. The underlying purpose of said action was to 
secure a judici ial investigation of the equities, if any, re posing in these 
claims. The comprehensive report of the Court of Claims has, in 
fact, disclosed equities meriting relief for the claimants, and the 
committee therefore recommends favorable consideration of the bill 
(H. R. 4246). 

The Department of Justice has submitted a report on S. 1512 (a 
companion bill to H. R. 4246 and identical thereto prior to the amend- 
ment of the latter bill, by reduction of the sums provided for pay- 
ment to the claimants, in the House of Representatives), in a letter 
from the Deputy Attorney General to Hon. Pat McCarran, chairman 
of the committee, dated July 17, 1951. Enclosed with said report 
was an additional report on 5S. 1512 submitted to the Deputy At- 
torney General from the Administrator of the Housing and Home 
Finance Ageney, under date of June 18, 1951. In each of these de- 
partmental reports it is stated that prior objections to enactment of 
the bill are now withdrawn, in view of the findings of the Court of 
Claims. Both of said departmental reports are appended hereto and 
made a part of this report. 

Additional documents pertaining to this matter are printed in 
House Report No. 627, Eighty-second Congress, first session (to 
accompany H. R. 4246), and need not be reprinted here. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, July 17, 1951. 
Hon. Par McCaRRAN, 
Chairman, Committee on the Judiciary, 
United States Senate, Washinaton. D. C. 


My Dear Senator: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 1 512) for the relief of Mrs. Maud M. 
Wright and Mrs. Maxine Roberts, forme ae Mrs. Maxine Mills. 

The bill would provide for payment of the sum of $7,500 each to Mrs. Maud M 
Wright and Mrs. Maxine Roberts, both of Robinson, Ill., in full settlement of all 
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claims against the United States for the death of their respective husbands which 
occurred as a result of a fire at the Evans Hall housing project, Evansville, Ind 
which was under the supervision and management of the National Housing 
Agency. The bill recites that the Court of Claims h: found that the United 
States was negligent in failing to enforce its safety regulations, and that su 
failure was the proximate cause of the deaths. 

In compliance with your request, a report was obtained from the Housing ar 





Home Finance Agency concerning this legislation That report, which is enclosed, 
states that bills for the relief of these claimants were introduced in the Sevent 
eighth and Seventv-ninth Congresses, but that such bi failed of enactment lr 


Qj" 


the EKightieth Congress the Senate, by virtue of Senate Resolution 227, referred 
the bills H. R. 1226 and S. 1585 to the Court of Claims for action in accordance 
with the provisions of 28 United States Code 1492, 2509 That court concluded 
that as a matter of law claimants would have had a legal claim against the United 
States if at the time the fire occurred, January 21, 1944, the United States had 
been suable in an action for negligence sounding in tort The court further cor 
cluded that even if the Federal Tort Claims Act had been in effect at that tir 
the claims would have been barred by the Indiana statute of limitations at the 
expiration of 2 vears from that date and that any payment made by the author 
of Congress with respect to the claims would be in the nature of a gratuits 

The Housing and Home Finance Agency points out that prior to the action of 
the Court of Claims that agenev had taken the position that the Governmer! 
was not at fault in connection with the fire and that in line with this positio 
had opposed enactment of relief legislation in ightieth Congress. The 
court found, however, that the Government was gent in failing to enforce its 
safety regulations and that such failure was the proximate cause of the deaths 
of the decedents. The Housing and Home Finance Agency states that since the 
court has ruled that claimants would have had a just and legal claim against the 
United States if the Government had been suable at the time the event occurred 
and since the only manner in which claims: 
by authority of the Congress, that agency would interpose no objection to the 
enactment of the bill It notes, however, that the instant bill would provide 
for payment of $7,500 to each claimant, while the bills referred to the Court of 
Claims during the Eightieth Congress would have provided for the payment 
$5,000 each 

The opinions of the Court of Claims in congressional reference cases art 





its mav have their claims settled 





judgments or awards but are merely advisory in nature Widmayer v. Unite 
States (42 Ct. Cls. 519 Accordingly, as they are not judgments no appeal can 
be taken from them. It was the position of the Department of Justice in 
proceeding that regardless of the technical relationship existing between the 





parties, the Government was not liable for the deaths of decedents and that thi 
proximate cause of the deaths was the ne , 
the project. The court, however, found 
dents and the Government more nearly resembled a lodginghouse keeper and 
lodger rather than landlord and tenant, and that in view of such relationship 
the Government had a duty to do those things which are reasonably necessary 
for the safety and protection of its guests. 

Under the circumstances, the Department must accept the findings of the 


gligence and careless acts of a tenant of 
that the relationship between the dece- 


court in the matter and accordingly, does not wish to interpose any further 
objection to the enactment of the bill 
The Director of the Bureau of the Budget has advised this office that there 
would be no objection to the submission of this report. 
Yours sincerely, 
PeYTON Forpb, Deputy Attorney Genera 


Hovusinc AND Home FINANCE AGENCY, 
Wasi ngton, D ( = June IS, 1951 


Re 8S. 1512, Eighty-second Congress 
Hon. Peyton Forp, 
Deputy Attorney General, Department of Justice. 
Washington, D. ¢ 

Dear Mr. Forp: This is in response to your request for our comments 
cerning S. 1512, a bill for the relief of Mrs. Maud M. Wright and Mrs. May 
Roberts, formerly Mrs. Maxine Mills. 

S. 1512, introduced by Senator Dirksen on May 21 1951, would dire 
Secretary of the Treasury to pay $7,500 each to Mrs. Wright and Mr Robert 
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in full settlement of their claims arising from the death of their husbands as the 
result of burns sustained in a fire at the Evans Hall housing project, a federally 
ywwned and operated project at Evansville, Ind., the United States Court of 
Claims (Cong. No. 17850, decided March 6, 1951, pursuant to 8. Res. 227, 80th 
Cong.) having found that the United States was negligent in failing to enforce 
s safetv regulations, and that such failure was the proximate cause of the deaths. 
\n attempt was first made to obtain congressional relief for Mrs. Wright and 
Mrs. Roberts in the Seventy-eighth Congress by the introduction of H. R. 5053 
mm June 17, 1944, by Congressman Vursell. No action was taken on that bill 
prior to adjournment of the Seventy-eighth Congress. In the Seventy-ninth 
Congress, H. R. 1919 was introduced by Congressman Vursell and was passed by 
e House but died in Senate committee upon adjournment of that Congress. 
Companion bills on the subject (S. 1585 and H. R. 1226) were introduced in the 
Kightieth Congress. H. R. 1226 was passed by the House on July 15, 1947. 
rh Senate, by Senate Resolution 227, agreed to May 10, 1948, referred H. R. 
1226 and 8. 1585 to the Court of Claims for action in accordance with section 151 
of the Judicial Code (sees. 2509 and 1492 of 28 U.S. C. now supersedes see. 151 
of the Judicial Code). The Court of Claims, based on its findings of fact, con- 
cluded (Cong. No. 17850, decided March 6, 1951, 95 F. Supp. 943) that as a matter 
of law Mrs. Wright and Mrs. Roberts would have had a just and legal claim against 
the United States if at the time the events occurred (January 21, 1944) the United 
States had been suable in an action for negligence sounding in tort. The court 
pointed out that consent for the Government to be sued in such cases was given 
upon enactment of the Federal Tort Claims Act on August 2, 1946, 60 Stat. 842, 
843, 28 U. 8S. C. 1346 (b). The court further concluded that even if the Tort 
Claims Act had been in effect on January 21, 1944, the claims of Mrs. Wright and 
Mrs. Roberts would have been barred by the Indiana statute of limitations at the 
expiration of 2 years from that day, and, therefore, any payment made by the 


authority of Congress with respect to these claims would be in the nature of a 


t 


hy 


gratuity. 

The facts with respect to events leading to the deaths of Orlin C. Wright and 
Charles W. Mills are set forth in the March 6, 1951, decision of the Court of Claims 
Cong. No. 17850, 95 F. Supp. 943), in House Report 1728, Seventy-ninth Con- 
gress, and in House Report 826, Eightieth Congress. We feel it is unnecessary, 
therefore, to restate them herein. 

Prior to March 6, 1951, when action was taken on the subject by the Court of 
Claims, this agency took the position that the United States, acting through the 
Federal Public Housing Authority (now the Public Housing Administration) was 
not at fault in connection with the fire which gave rise to the legislation for relief. 
Accordingly, in my letter of October 13, 1947, to Douglas W. McGregor, the 
Assistant to the Attorney General, opposing enactment of legislation on this sub- 
ject proposed in the Eightieth Congress, it was pointed out that ‘“‘In the absence 
of any fault or negligence on the part of the Government, the enactment of the 
proposed legislation would in effect place the Government in the position of an 
insurer of the lives and safety of persons occupying federally owned housing 
projects and would apply to the Government a rule of legal liability not appli- 
cable under similar facts to a private landlord.’’ The Court of Claims has con- 
cluded, however, that the relationship existing between the Government and war 
workers occupying a dormitory operated by the Government for war workers 
nore nearly resembled that of a lodginghouse keeper and lodger rather than land- 
lord and tenant, and although a lodginghouse keeper is not an insurer of the 
safety of his guests, he must do those things which are reasonably necessary for 
their safety and protection. The court held that the Government was negligent 
in failing to enforce its safety regulations, and that such failure was the proximate 
cause of the deaths of the decedents. 

Since the Court of Claims has ruled that Mrs. Wright and Mrs. Roberts would 
have had a just and legal claim against the United States if the United States had 
been suable at the time the events occurred, and since the only manner in which 
the parties may now have their claims settled is by authority of Congréss, this 
ageney would interpose no objection to the enactment of S. 1512. It is noted, 
however, that S. 1512 would provide for the payment of $7,500 to each, while the 
bills referred to the Court of Claims during the Eightieth Congress would have 
provided for the payment of $5,000 to each. 

\s you no doubt know, the Court of Claims has also taken action with respect 
to another claim arising out of the Evans Hall housing project fire, pursuant to 
Senate Resolution 268, referring 8. 411, Kighty-first Congress, for the relief of 
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Mrs. Hattie Truax, to the Court of Claims (Cong. No. 17857, decided April 

1951, S. Doe. 21, 82d Cong.). It should also be noted that the Vanderburg! 
County coroner, in a letter dated June 6, 1944, to Robert R. Mayhew, housing 
manager of the Evans Hall housing project, reported six victims of this fire. We 
know of no request for congressional relief having been filed for the deaths of 


three of the victims, namely, Roy Monroe White, Roy Huff, and Tim D. Cr 
Sincerely yours, 
RayMonpD M. Fo.try, Admin 1 


~~ 
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